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The Supreme Court of the United States and its Appellate Power 
under the Constitution. By Edwin Countryman. (Albany: 
Matthew Bender and Company, 1913. Pp. xxi, 282.) 

In his recent volume on The Courts, the Constitution and Parties Profes« 
sor McLaughlin argues that the present position of the judiciary in rela- 
tion to the Constitution is due in part to accommodation for reasons of 
expediency by the political departments in the judicial view of the Consti- 
tution. In the volume under review Judge Countryman shows that what 
accommodation there has been is from the side of the courts, and this ac- 
commodation he makes it his business to criticize. Adhering strictly 
to the doctrine that the Constitution is law and supreme law and that 
the judicial power of the United States is vested by the Constitution in 
the courts described in Article III, he is able to attack with force and 
considerable success the doctrine of the Court in Durousseau vs. United 
States (6 Cr. 308), American Insurance Company vs. Cantor (1 Pet. 517), 
Ex parte McArdle (6 Wall. 318, 7 Wall. 506), Mississippi vs. Johnson (4 
Wall. 475), Georgia vs. Stanton (6 Wall. 50), Hans vs. Louisiana (134 
U. S. 1), Cunningham vs. Macon Railway Company (109 U. S. 451), the 
Insular Cases (182 U. S.), and Pacific Telephone Company vs. Oregon 
(223 U. S. 118). Of course it is impossible to consider the author's argu- 
ment in detail in these pages but his leading conclusions may be given 
briefly: (1) The appellate as well as the original jurisdiction of the Su- 
preme Court vests in it automatically; wherefore legislation to that end 
by Congress is unnecessary (chapters II and III) ; (2) All territory within 
the United States is of the United States, and all courts established by 
congress are within the description and provisions of Article III (chapter 
IV); (3) The judicial power of the United States extends to all consti- 
tutional questions arising from acts of a governmental character from 
which injury to individuals is claimed to have resulted; wherefore there 
is no such thing as a "political question" which may not become a judi- 
cial question (chapter V and VI) ; (4) There is constitutionally no such 
thing as sovereign or official immunity from judicial process in the 
United States, save that established by the eleventh amendment, which 
ought to be construed as narrowly as possible, and in the case of official 
acts "the true distinction is between the exercise of official discretion 
and official action in excess of executive power" (chapter V, p. 243). 

Incidentally Judge Countryman shows that the Insular Cases (in- 
cluding the Mankichi and Dorr Cases) are authority only for the precise 
points determined in them and can be cited for no general principles of 
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constitutional law (pp. 174-186). He also shows that the tradition that 
Marshall issued the subpoena duces tecum in Burr's case for the Presi- 
dent inadvertently, and that Jefferson entirely disregarded it, is pure 
myth. The Chief Justice considered the fundamental question involved 
at great length and the President, though he did not respond in person, 
forwarded the required document (pp. 243-244 and footnote). Finally 
the doctrine of the non-suability of the President, erected by Professor 
Burgess on "sound political science," is made mince-meat of (pp. 229- 
251). 

Aside from the rather long drawn-out first chapter, in which the author 
elaborates a number of harmless but rather out of date crochets, the 
argument is extremely able and worthy the attention of all students 
of the history of constitutional law. 

Edward S. Cobwin. 

Lord Lyons: A Record of British Diplomacy. By Lord Newton. 
Two volumes. (New York: Longmans, Green and Company, 
1913. Pp. x, 388; viii, 447.) 

This is the authorized life of Lord Lyons, prepared by one who was 
for years closely associated with him, and who of course had access to 
his private and official papers. It appears almost simultaneously with 
Maxwell's Clarendon, and the two will fill an important place on the 
library shelf by the side of Walpole's Russell and Mor ley's Gladstone. 

Lord Lyons is of special interest to Americans on account of the fact 
that he was the British representative at Washington during the entire 
period of the Civil War. Prior to his appointment in 1859 as minister 
to the United States he had served in minor diplomatic capacities at 
Athens, Rome and Naples, and as minister to Florence. In 1865 he 
was forced by ill health to leave his post at Washington, and after a 
short rest was sent to Constantinople. In 1867 he was transferred 
to Paris, then the highest post in the British diplomatic service, and 
there he remained for twenty years, his retirement in 1887 being followed 
a few weeks later by his death. He thus held the most important dip- 
lomatic posts in the service of his country during two foreign wars, the 
American and the Franco-Prussian. 

While he expressed his opinions freely in his despatches to the govern- 
ment, he was singularly cautious about public utterances. He boasted 
in after-life that during his five years' residence in Washington he had 
"never taken a drink or made a speech," a remarkable record for a 



